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In the Matter of

Ted Poe for Congress,
Virgil Poe as Treasurer
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RESPONSE OF RESPONDENTS TED POE FOR CONGRESS,
VIRGIL POE AS TREASURER, TO THE COMPLAINT

By and through the undersigned counsel, Respondeats Ted Poe for
Virgil Poe as Treasurer (heremafter “Respondents™) hereby responds to the complaiifin
the above-captioned matter Because the Commussion has already considered all the
issues raised m the complaint, Respondents respectfully request that the matter be
dismissed
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The complaint 1s not unlike others filed by the same complainant (the pro-
Democrat, anti-Republican CREW'), and dismissed by the Commussion Long on
rhetoric and legal jargon, yet short on analysis, the complaint 1s nothing more than yet
another effort by CREW to send out 1ts hyperbolic press releases and get cheap headlines
at the expense of Republican officeholders and candidates For this reason alone, the
complaint ought to be dismissed

Moreover, the complaint does not bring to light anything new — mstead, 1t simply
copies a handful of RFAISs (all of which included RADs standard accusatory boilerplate
regarding best efforts) and rehashes and overstates a recent audit report  But what the

! Desprte 1ts self-proclaimed non-partisan status, CREW has only filed complaints against Republicans, not
Democrats Ses http Ih:rww citizensforethics org/actions/fec
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complaint fauls to mention 1s that the Commussion has already dealt with all the 1ssues
raised 1n the complaint In fact, during one of the two public meetings discussing the
sudst, the Commission’s Chairman made clear that nothing n the audit as adopted
by the Commssion warranted an enforcement action Thus, because the complaint
adds nothing new (nor could 1t), the comphant ought to be disrmissed

IL  ANALYSIS

The complaint 1s nothing more than a rehash (combined with some
overstatement) of two 13sues already addressed by the Commussion best efforts and
reporting receipts from a joint fundraising committee Neither warrants further action
A.  Best Efforts

In support of its best efforts accusations, the complaint cites to a handful of RAD
letters and the audit report  Of course, 1f RAD letters were sufficient to sustain a
complaint, virtually every Federal campaign in Amenica would be a named respondent in
an enforcement action 2 Use of the audst report fares no better, as Respondents did
exercise thetr best efforts * -

1. Respondents did utilize best efforts

As explained to the auditors, Respondents did n fact use their best efforts to

obtain the requisite contnibutor information, and has already amended 1ts reports to

2ThueomplumlsmmmpkofmwmwmmubmmhﬂyMIh
the ones cited in the complaint that claim legal violations based upon random samples, cause to those who
try and comply with the law In fact, the Commission n at least two matters has already rejected this
approach See ADR 264 & 293 (where RAD referred matters to ADR, clmming best efforts violations
when the respondents had in fact properly used best efforts, the Commission dismissed the matters)
Despite such Commission action, as well as numerous complants from the regulsted community, RAD
mmuﬂmnwmlm:.mlymluhdbyﬂn&mm
'l‘llemplunt.uutyptalofCREW musstates the law that 1t is a violation for a commuttee to “faul to
provide™ certamn information This is an issue that has already been liigated, and CREW's assertion has
been rejected — a commuttee should ask for the information, but the contnibutor has no obligation to provide
it See Republican Nat'l Comm v _FEC. 76 F 3d 400 (D C Cir 1996), cert demved, SI9U S 1055 (1997)
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include any new information 1t has obtained regarding its contnbutors Respondents dud
m fact include on 1its solicitations a clear request for the contnbutor’s full name, mailing
address, occupation, and name of employer — and produced supporting documentation to
the auditors Asﬂwm:plmmdwdwundlml;;dteeventaconmbwdndnotmde
the requested information, a follow-up letter asking for the information was sent within
30 days of receipt of the contnbution This documentation was also provided to the
auditors * Despite 1ts compliance with its best efforts obligation, Respondents, at their
own expense, sent a second letter to such contnibutors Tlus, too, was provided to the
auditors Any additional information that was obtained as a result of this second request
has already been included on Respondents’ reports Thus.ltlsnotsm'pl;lngthnthe
auditors ultimately did not pursue the 1ssue further, and concluded by stating that
Respondents “filed amended reports that matenally disclosed occupation/name of
employer information
2. Use of percentages and samples ts improper

But even if the auditors had attempted to pursue the 1ssue further, they would
have failed due to their habitual misuse of percentages and small random samples A few
simple examples illustrate the problem Say a committee has 100 itermzed contributors,
utilizes 1ts best efforts, and has obtained information on 88 contnibutors On those ficts,
neither RAD nor Audit would raise an 1ssue But say a random sample was used - RAD
and Audat typically use small samples, so to be generous, assume they look at 20%
(although they usually look at less) Depending on what the sample includes, a close to

4 As noted in the final sudit. the suditors clammed m their nterim report that Respondents lacked evidence
to demonstrate best efforts Respondents contested this assertion, and provided documentation that it had
provided such evidence to the auditors (by providing the date and time such information was faxed, to
whom 1t was faxed, and confirmation of recespt) The auditors did not pursue the matter further
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90% complete report can be made to look like over half the contributions lack the
requiste nformation (f, for example, the sample 1ncludes the 12 contributions for which
mfonnanonwumtl?cluded)

Such percentages and samples are particularly discnminatory against smaller
campaigns Say a campaign has 5 itemized contnibutors, but lacks information for three
of its contnbutors Using the sort of language and standards employed by RAD and
Audit, that campaign failed to include required information for 60% of contributors'
Whereas a larger campaign could lack information for dozens of contnibutors, yet escape
the scrutiny faced by the smaller campaign, since its more egregious missteps could be
masked by a favorable sample and/or percentage calculation

And this shght-of-hand 13 now being exploited by CREW at the expense of
Respondents They twist the 40% number used by the auditors (wiich the auditors could
not defend duning the public meetings, and conceded that 1t was not a reliable sample) to
recklessly leap to the conclusion that Respondents lacked mformation for all sorts of
contributors Of course, the Comnussion has already considered all this, and has already
determined that this 1ssue does not require further acion Accordingly, the complant
ought to be dismissed

B. Jomt Fundraising Receipts

The complaint’s other 1ssue, regarding the reporting of receipts of joint
fundraising proceeds, fares no better Once again, the complaint misstates the audit
report As clearly stated in the audit report, Respondents did properly itemize transfers-in
from the joint fundraising representatives However.llttlnsuggesnonofthewdlton,
Respondents did file amendments to include memo entries on Schedule A 1temizing gross
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receipts as contributions from the ongimnal contributors ° As Respondents explamed to
the auditors, Respondents had followed the reporting mstructions provided by the jomnt
fundrmsing representatives  Moreover, the joint fundraising commuttee (an affiliated
commuttee of Respondents) did itemize the gross receipts as contributions from the
onginal contributors (thus, the public was fully informed of the source of the funds)
Ultimately, the auditors stated m the final report that Respondents did file the
recommended reports, and did not pursue the matter further Accordingly, the complaint
ought to be dismussed

1. CONCLUSION

The Commussion has already dealt with the matters raised in the complaint, and
determined that an enforcement action 1s unwarranted, and regardless, Respondents did
not violate apphcable Comnussion regulations as asserted 1n the complaint  Accordingly,
the complaint ought to be dismissed

Respectfully submtted,

L

d F McGahn I1
McGahn & Associates, PLLC
509 7™ Street, NW
Washington, DC 20004
(202) 654-7036

Counsel for Respondents

’cmmnmmngllnlmdonﬂexplmﬂyreqmmdm.wbemdalmreqmmsuehmm
Although 11 CFR 102 17(c)X8) does refer to participating commuttees filing memo entries Schedule A, it*
says such reporting is required *to the extent required by « 104 3(a) ® But 104 3(a)(3) (applicable to
authonized committees, which includes joint committees) only appears to require the reporting of the
“{transfers from other authonzed committee(s) of the same candidate, regardiess of amount,” 11 CFR
104 3(a)(3)Xv1), and 1s silent as 10 any requirement to further termze such transfers Thus, although

cooperated with the auditors and filed amendments per their request, its ongmal reports did
not violate Commission regulations
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TELEPHONE- OFFICE (21 ) 654 -7036
FAX (20 ) &34 - 7033

The above-named indwvidual and/or firm 1s hereby designated as my
counsel and is authorized to receive any nobfications and other communications
from the Commission and to act on my behaif before the Commission
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ADDRESS pP.o. Boy (Y222

fampee  , 7X 272337

susiess( 28} 3¢/ — 70y

information is being sought as part of an investigation being conduciad by the Federal Elsction
Commiseion and the confidentiality provisions of 2 U 8.C § 437g(a){12NA) spply This section
prohibits making publio any investigation conducted by the Federal Election Oommission

the axpress wrftian consent of the parson under investigation




